“Or of the Press”t

By POTTER STEWART*

I turn this morning to an inquiry into an aspect of constitutional law
that has only recently begun to engage the attention of the Supreme
Court. Specifically, I shall discuss the role of the organized press—
of the daily newspapers and other established news media—in the sys-
tem of government created by our Constitution.

It was less than a decade ago—during the Vietnam years—that
the people of our country began to become aware of the twin phenom-
ena on a national scale of so-called investigative reporting and an ad-
versary press—that is, a press adversary to the Executive Branch of the
Federal Government. And only in the two short years that culminated
last summer in the resignation of a President did we fully realize the
enormous power that an investigative and adversary press can exert.

The public opinion polls that I have seen indicate that some Amer-
icans firmly believe that the former Vice President and former Presi-
dent of the United States were hounded out of office by an arrogant
and irresponsible press that had outrageously usurped dictatorial power.
And it seems clear that many more Americans, while appreciating and
even applauding the service performed by the press in exposing official
wrongdoing at the highest levels of our national government, are none-
theless deeply disturbed by what they consider to be the illegitimate
power of the organized press in the political structure of our society.
It is my thesis this morning that, on the contrary, the established Amer-
ican press in the past ten years, and particularly in the past two years,
has performed precisely the function it was intended to perform by
those who wrote the First Amendment of our Constitution. I further
submit that this thesis is supported by the relevant decisions of the Su-
preme Court.

Surprisingly, despite the importance of newspapers in the political
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and social life of our country the Supreme Court has not until very re-
cently been called upon to delineate their constitutional role in our
structure of government.

Our history is filled with struggles over the rights and prerogatives
of the press, but these disputes rarely found their way to the Supreme
Court. The early years of the Republic witnessed controversy over the
constitutional validity of the short-lived Alien and Sedition Act, but the
controversy never reached the Court. In the next half century there
was nationwide turmoil over the right of the organized press to advocate
the then subversive view that slavery should be abolished. In Illinois
a publisher was killed for publishing abolitionist views. But none of
this history made First Amendment law because the Court had earlier
held that the Bill of Rights applied only against the Federal Govern-
ment, not against the individual states.

With the passage of the Fourteenth Amendment, the constitu-
tional framework was modified, and by the 1920’s the Court had estab-
lished that the protections of the First Amendment extend against all
government—~federal, state, and local.

The next fifty years witnessed a great outpouring of First Amend-
ment litigation, all of which inspired books and articles beyond number.
But, with few exceptions, neither these First Amendment cases nor
their commentators squarely considered the Constitution’s guarantee of
a Free Press. Instead, the focus was on its guarantee of free speech.
The Court’s decisions dealt with the rights of isolated individuals, or
of unpopular minority groups, to stand up against governmental power
representing an angry or frightened majority. The cases that came to
the Court during those years involved the rights of the soapbox orator,
the nonconformist pamphleteer, the religious evangelist. The Court
was seldom asked to define the rights and privileges, or the responsibil-
ities, of the organized press.

In very recent years cases involving the established press finally
have begun to reach the Supreme Court, and they have presented a
variety of problems, sometimes arising in complicated factual settings.

In a series of cases, the Court has been called upon to consider
the limits imposed by the free press guarantee upon a state’s common
or statutory law of libel. As a result of those cases, a public figure
cannot successfully sue a publisher for libel unless he can show that
the publisher maliciously printed a damaging untruth.?

1. See Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971); Curtis Publ. Co.
v. Butts, 388 U.S. 130 (1967); New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
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